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" manufacturing, leasing, purchasing and selling automobiles" and other 
vehicles. Held, that the subscription was not enforceable by such corpora- 
tion, where the defendant was not one of the incorporators and refused to pay 
his subscription, and did not subscribe for the stock, nor in any way ratify 
the subscription agreement. Gray, Bartlett and Haigh, JJ., dissenting. 

Under conditions similar to those in this case, some courts have held that 
any change is sufficient to release a man from his agreement to subscribe, 
because he has the right to say non haec in foedera veni. Zabriski v. Ry. 
Co., 18 N. J. Eq. 178; Central Ry. Co. v. Collins, 40 Ga. 582. Or as 
expressed in U. L. &* C. v. Towne, 1 N. H. 44, an assent to amendments 
extending the objects, increasing the powers, or enlarging the liabilites of the 
corporation is not to be presumed, but must be expressly shown. But the 
general view is that the change must be material, radical or fundamental. 
Haskell v. Worthington, 94 Mo. 560; M. T. Corp. v. Swan, 10 Mass. 384. 
Thus a mere change of name does not release the subscriber. Glenn v. 
Springs, 26 Fed. 238. But he is released if the change effects the identity of 
the stock. James v. C. H. &* D. R. Co., 2 Dis. (O.) 261. So a corporation 
formed for the "purpose of producing electricity and power," cannot main- 
tain an action on a subscription to a corporation to be formed " for the 
purpose of furnishing the incandescent system of electric lighting." M. E. 
L. <S-» P. Co. v. Johnson, 109 Cal. 192. 

Evidence — Criminal Law— Letter from Accused to Wife. — Hammons 
v. State, 84 S. W. 718 (Ark.). — Held, that a letter from the accused to his 
wife, intercepted and never delivered to her, is admissible. Battle and 
McCulloch, JJ., dissenting. 

Whatever has come to the knowledge of either husband or wife by 
means of the confidence inspired by the marriage relation cannot afterwards 
be divulged in testimony, even if the other party be dead. 1 Greenl., Ev., . 
§§ 254, 334, 337; Jacobs v. Hesler, 113 Mass. 157; Aveson v. Kinnaird, 6 
East 188. But a private conversation between husband and wife, who 
thought no one overheard them, may be testified to by a concealed listener. 
Com. v. Griffin, no Mass. 181 ; State v. Center, 35 Vt. 378. There is some 
conflict among authorities as to whether or not letters between husband and 
wife, found in the possession of a third party, are admissible in evidence 
against either. The better rule would seem to be that such letters in the 
hands of a third person, no matter how he obtained them, are not privileged, 
but may be admitted in evidence. Wharton, Crim. Ev., § 398; Com. v. 
Caponi, 155 Mass. 534; State v. Mathers, 64 Vt. 101. But see contra, 1 
Greenl., Ev., § 254a; Reg. v. Pamenter, 12 Cox Cr. Cas. 177; Mitchell v. 
Mitchell, 80 Tex. 101. 

Evidence— Declaration of Agent.— Campbell v. Emslie, 91 N. Y. 
Supp. 1069. —Held, that the declarations of an agent may be admissible in 
evidence though not made during the continuance of the agency or in regard 
to a transaction pending at the time. Hatch and Laughlin, JJ., dissenting. 

Admissions, to be admissible, must have been made by the agent while 
acting within the real or apparent scope of authority, Charter v. Lane, 62 
Conn. 121; Thill v. Perkins, 63 Conn. 478; during the continuance of the 
agency, Cooley v. Norton, 4 Cush. 93; Dean v. Aetna L. Ins. Co., 62 N. Y. 
642; in regard to a transaction pending at the very time. Rockwell v. 
Taylor, 41 Conn, 59; Blanchard v. Blackstone, 102 Mass. 343. Admissions 
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by general agents as to past transactions are admissible. McGenness v. 
Adriatic Mills, 116 Mass. 177; Ins. Co. v. Woodruff, 26 N. J. L. 541. 
Contra, Smith v. N. C. R. Co., 68 N. Car. 107; Randall v. Northwestern 
Tel. Co., 54 Wis. 140. 

Evidence — Documents— Suppression — Inference. — Stout v. Sands, 49 
S. E. 428 (W. Va.). — Held, that when a. prima facie case is made, and doubt 
is cast upon it by rebuttal evidence, suppression of a document relied upon 
as evidence by the opposite party raises a strong inference against the party 
failing to produce it, and determines the point in favor of the other party. 

No inference would arise when the document would not be admissible 
without the opponent's consent. Merwinv. Ward, 15 Conn. 377; Carter v. 
Troy Lumber Co., 138 111. 533. The inference is allowable only after notice 
to produce the document has been given before trial, Emerson v. Fisk, 6 
Greenl. 290; Tobin v. Shaw, 45 Me. 331 ; and some secondary evidence of the 
contents of the document has been given. Cross v. Bell, 34 N. H. 82: Jack- 
son v. Johns, 18 Johns. 331. Contra, Runkle v. Burnham, 153 U. S. 216; 
Crescent Co. v. Ermann, 36 La. 841. 

Evidence — Personal Injuries— Size of Family. — St. Louis, I. M. & S. 
Rv. Co. v. Adams, 85 S. W. 768. (Ark.). — In an action for personal injuries 
plaintiff was permitted to testify as to the size of his family and as to the assist- 
ance he received from them in his work. Held, that the admission of this 
evidence constituted reversible error. 

The fact that the injured party has a family dependent upon him is not 
ordinarily admissible to enhance damages. Pittsburg, Ft. W. &-° C. Ry. Co. 
v. Powers, 74 111. 341 ; Louisville &* N. Ry. Co. v. Binion, 107 Ala. 645. Nor 
is it competent for plaintiff to prove his pecuniary or social condition in gen- 
eral. Kansas Pac. Ry. Co. v. Pointer, 9 Kan. 620 ; Pa. Ry. Co. v. Books, 57 
Pa. St. 339. In Moore v. City of Huntington, 31 W. Va. 842, it is held that 
the verdict will not be set aside if there is other evidence sufficient to sustain 
it. If the jury is properly charged as to the measure of damages, the admis- 
sion of such testimony is not necessarily a cause for reversal. City of Kinsley 
v. Morse, 40 Kan. 577; Central Pass. Ry. Co. v. Kuhn, 86 Ky. 578. But the 
instruction as to the measure of damages must be specific. Stephens v. H. 
<S-» St. J. Ry. Co., 96 Mo. 207. It is stated in Youngbloodv. S. C, etc., Ry. 
Co., 60 S. C. 9., that when incapacity to support family is a proximate result 
of the injury, such evidence is admissible. And a similiar conclusion is 
reached in San Antonio <S-» A. P. Ry. Co. v. Robinson, 73 Tex. 277. 

Injunctions — Interlocutory — Review on Appeal. — Northern Securities 
Co. v. Harriman et al., 134 Fed. 331.— When the judge of a lower court, in 
granting a preliminary injunction, was materially influenced by the consider- 
ation that the questions involved were, as he viewed them, serious and doubt- 
ful, and that an order denying the injunction would not be reversible upon 
appeal. Held, that the rule that the appellate court will not interfere with 
the exercise of the discretionary power of the court, unless it is abused, does 
not apply, and the question will be determined on the merits. Gray, J., dis- 
senting. 

This case hardly seems consistent with former decisions. The granting 
of a temporary injunction rests within the discretion of the court, Buffington 
v. Harvey, 95 U. S. 99. ; and this discretion will not be interfered with by a 
higher court, Powell v. Howard, 81 Ga. 359; unless it clearly appears upon 



